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DETERMINING PROFFER REASONABLENESS

Was the project filed before July 1, 2016 ?

[ Yes
No
v
!:)oes your project involve conditional | No >
rezonings with proffers or a proffer amendment? I pplicable

Yes

v

Does your project contain any
residential component which increases or
decreases density?

No

Yes

Yes /
Is the property located in any of the following areas:
A mixed-use small area comprehensive planning area for revitalization with mass transit as defined under

§ 33.2-100 which allows 3.0 FAR or greater
e A small area planning area for a Metrorail station
* A Service District for a Metrorail station under § 15.2-2400

No
v . -
Is it specifically

What type of proffer? |} —— (F?rno-:fre(:? —> attributable to the
proposed development?

Off-site or Cash Proffer
v

Does it address an impact to transportation,
public safety, schools, or parks?

~
No No
Yes
v \ \ N

Reasonable Proffer which

— Yes —»

may be requested and
accepted by the locality

o

Is it specifically attributable to the impact — No Unreasonable Proffer

created by the proposed development? / \
Yes / No Yes
No / \

v

Does the project create the need or an
identifiable portion of a need for the
public facility improvement in excess of
existing capacity?

Does the proffer include operating expenses
Yes »  of the proffered facility or include capital
costs that do not expand capacity?

~ > Does the development
Yes receive a direct and material
benefit from the proffer?

CHALLENGING AN UNREASONABLE PROFFER

Was the denial based in whole/part upon

Was the rezoning/proffer

amendment approved — Denied —» applicant’s unwillingness to accept an
or denied? unreasonable proffer?
Approved No Yes
l No grounds for action Applicant/owner
Was there an No against locality can challenge
unreasonable proffer? arising under legislative action
§15.2-2303.4 within 30 days
Yes
Applicant/owner can Can you prove by a preponderance of the
challenge legislative action evidence that the locality suggested,
within 30 days requested, or required an unreasonable
proffer that the applicant refused to submit?
No

There may still be grounds
for action against locality ves
arising under
§15.2-2303.4; however,
favorable presumptions do y
e ZiEfEl e \ Can the locality produce clear and
convincing evidence that the failure to

submit the requested unreasonable proffer
was not the basis of its denial?

Reasonable attorneys’ ‘
fees/costs may be granted

The court must
presume that the
refusal/failure was the
controlling basis for
the rezoning denial

Case is to be
remanded back to
locality to approve

the rezoning within
90 days.

If not approved,
court is to enjoin further
interference with use of

the property as requested
in the rezoning
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